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Purpose:  Updates the Uniform Probate Code. 
   
Judiciary’s Position:   

 
The Honorable R. Mark Browning, Chair of the Committee on the Uniform Probate Code 

and Probate Court Practices Committee (the “Probate Committee”)1 submits this testimony in 
favor of Senate Bill No. 483, S.D. 1 to enact updates to the Uniform Probate Code (“UPC”) in 
the State of Hawai‘i.  To date, eighteen states have enacted the UPC, though many have enacted 
modified versions to incorporate practices and procedures that may be unique to their 
jurisdictions.  Since 2018, members of the Probate Committee have reviewed the existing UPC 
as adopted in Hawai‘i (“Hawai‘i UPC”), recent revisions to the UPC by the Uniform Law 
Commission, the extensive commentaries to the UPC, and the changes to the UPC made by other 

                                                      
1 The Probate Committee is chaired by the Honorable R. Mark Browning of the First Circuit Court and is comprised of judges for 
each of the other circuits (the Honorable Randal Valenciano, the Honorable Rhonda Loo, and the Honorable Henry Nakamoto) 
and attorney members Colin Goo, Rhonda Griswold, Frank Kanemitsu, Joy Miyasaki, Jeffrey Niebling, Raymond Okada, 
Rosemarie Sam, Douglas Smith, Carroll Taylor, and Eric Young. 
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state legislatures and discussed and drafted recommended changes to the Hawai‘i UPC consistent 
with changes made to the UPC or that otherwise will improve upon the current Hawai‘i UPC.  
Senate Bill No. 483, S.D. 1 is a product of the Probate Committee’s work. 
 
Purpose of the UPC: 
 
 The UPC is a codification of the law of probate, bringing together common law 
principles, restatement of law concepts, and various pre-existing statutes.   
 
Background & Discussion: 
 
 The current Hawai‘i UPC consists of six main Articles.  While Article V of the UPC 
dealing with guardianship and conservatorships was updated in 2004, Articles I through IV 
remain largely unchanged since their enactment in 1996.  The Uniform Law Commission 
regularly issues revisions to the UPC.  The UPC also provides extensive commentary, which can 
be found at www.uniformlaws.org, regarding each section of the UPC and the rationale for each 
section.  Senate Bill No. 483 seeks to make revisions in Articles I through IV of the Hawai‘i 
UPC to be consistent with revisions made by the Uniform Law Commission, make technical 
amendments to improve clarity in the existing Hawai‘i UPC, or to address concerns based on 
input from the courts and local practitioners to help improve the efficiency of the probate 
process.  Attached to this testimony is a summary of the Probate Committee’s proposed revisions 
to the Hawai‘i UPC, with an explanation of the reason for each change.   

 
The substantive changes in Senate Bill No. 483, S.D. 1 include the addition of a new 

subpart that provides new rules defining a parent-child relationship for probate purposes and 
which address societal changes resulting from multiple parent families and advances in assisted 
reproductive technologies.  Senate Bill No. 483, S.D. 1 also adopts the Uniform Estate Tax 
Apportionment Act, which provides fair procedures for apportioning the burden of estate taxes 
among beneficiaries of a decedent’s estate. 

 
The Committee has reviewed and considered the testimony submitted by Carolyn Nichol 

with respect to this proposed Act.  The Committee respects her opinions and while not in 
agreement with all her suggested recommendations, do believe that a few modifications should 
be made to the proposed Act: 
 

With respect to Section 3-301, the Committee recommends that the words "an original" 
be added to the proposed language in Paragraph (a)(2)(A) on Page 104, Line 19 to Page 105, 
Line 2 and said Paragraph shall read as follows:  
 

(A) That the original of the decedent's last will is in the possession of the 
court, or accompanies the application, or that an authenticated copy of an 

http://www.uniformlaws.org/
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original will probated, filed, deposited or lodged in another jurisdiction 
accompanies the application; 

 
The intent of the Committee was that an informal proceeding be permitted where an 

original will has been probated, filed or lodged in another jurisdiction, not a copy.  
 

With respect to her comments in regards to Section 3-108, we recommend the following 
modifications be made to the proposed Act to address the issues raised: 
 

1. The following new definition shall be added to Section 6, Part 1 of the proposed Act 
on Page 33, line 6 to line 12 as follows: 

 
"Probate proceeding" means an informal proceeding to probate a 
will, an informal proceeding to appoint a personal representative, a 
formal proceeding to probate a will, a formal proceeding to 
adjudicate intestacy, or a formal proceeding to appoint a personal 
representative 

 
2. The Committee concurs that the words "or a supervised administration" on page 101, 
line 13 should be deleted. 
 

 The Probate Committee respectfully asks this Committee to vote in favor of Senate Bill 
No. 483, S.D.1.  Thank you for your consideration and for the opportunity to testify on this 
measure. 
 



 
COMMENTARY TO THE PROPOSED 

CHANGES TO THE UNIFORM PROBATE CODE 
  
  

SECTION 2.  A new subpart 2 is being added to Section 560 to adjust for societal changes 
in the reproductive process. New Section 2-A contains definitions of terms that are used in Subpart 
2. New Section 2-B is an umbrella section declaring that, except as otherwise provided in Section 
2-E(b) through (e), if a parent-child relationship exists or is established under this subpart 2, the 
parent is a parent of the child and the child is a child of the parent for purposes of intestate 
succession. Section 2-C continues the rule that, except as otherwise provided in Sections 2-F and 
2-G, a parent-child relationship exists between a child and the child’s genetic parents, regardless 
of their marital status. Regarding adopted children, Section 2- D continues the rule that adoption 
establishes a parent-child relationship between the adoptive parents and the adoptee for purposes 
of intestacy. Section 2-E addresses the extent to which an adoption severs the parent-child 
relationship with the adoptee’s genetic parents. Sections 2-F and 2-G provide rules addressing the 
existence of parent-child relationships resulting from assisted reproductive technologies in 
forming families. Section 2-H confirms that the new subpart does not affect the doctrine of 
equitable adoption. 

SECTION 3.  Insert a title and designates existing Sections 560:2-101 to 560:2-114 as 
subpart A.  

SECTION 4:   Adds two new sections that were added to the UPC in 2008 and are based 
on similar provisions in the Uniform Trust Code. The sections authorize the court to reform 
governing instruments to correct for mistakes consistent with the transferor’s intent or to modify 
the instrument to achieve the transferor’s tax objectives. 

SECTION 5.  A new subpart, the Uniform Estate Tax Apportionment Act (UETAA), is 
added to Chapter 560.  The UETAA provides that the decedent’s expressed intentions govern 
apportionment of an estate tax. Statutory apportionment applies only to the extent there is no 
clear and effective decedent’s tax burden direction to the contrary. Under the statutory scheme, 
marital and charitable beneficiaries generally are insulated from bearing any of the estate tax, 
and a decedent’s direction that estate tax be paid from a gift to be shared by a spouse or charity 
with another is construed to locate the tax burden only on the taxable portion of the gift. The 
UETAA also provides relief for persons forced to pay estate tax on values passing to others 
whose interests, though contributing to the tax, are unreachable by the fiduciary.  

SECTION 6. The amendment to Section 560:1-201 adds two new definitions for “record” 
and “sign” in the general definition section of the UPC and amends the current definitions of  
“beneficiary” and “issue” to adjust for changes in Hawaii laws and for further clarity. 

SECTION 7. The amendment to Section 560:1-401 reduces the number of times the 
publication of a notice is required from three to two.  With the advent of online search engine 
technology, the Probate Committee believes that the need to publish a notice three times is no 



longer warranted and may unnecessarily increases the costs to probate an estate.  The Probate 
Committee noted that other states have similarly reduced the number of required publications. 
  

SECTION 8. The amendment to Section 506:1-403 restyles the section for additional 
clarity. 

SECTION 9. The amendment to Section 506:2-102 adjusts the statutory share of a 
surviving spouse or reciprocal beneficiary for inflation, which was last updated when enacted in 
1996. 

SECTION 10. The amendment to Section 560:2-103 amends the provisions dealing with 
the shares of heirs other than a surviving spouse or reciprocal beneficiary, to adjust for societal 
changes recognizing that decedents now may have more than two parents or two sets of 
grandparents. Consistent with the 2008 changes to the UPC, the revised language also permits a 
decedent’s stepchildren and their descendants to inherit in situations where there is no surviving 
spouse or reciprocal beneficiary, descendants, parents, grandparents or descendants of parents or 
grandparents.  

SECTION 11. The amendment to Section 560:2-104 clarifies that the requirement of 
survival by 120 hours applies to heirs who are born before the intestate’s death and addresses the 
inheritance rights of children born after the death of a decedent, through natural or assisted 
reproduction methods.  

SECTION 12. The amendment to Section 560:2-106 includes language to adjust for 
societal changes as it relates to parents and grandparents similar to Section 560:2-103 (SECTION 
10 above). 

SECTION 13.  The amendment to Section 560:2-107 removes the use of the term “half-
blood” in favor of more acceptable language. 

SECTION 14. The amendment to Section 560:2-108 deletes the section as the issue of 
afterborn heirs was addressed with the amendment to Section 560:2-104.  

SECTION 15.  The amendment to Section 560:2-113 was amended for clarity. 

SECTION 16.  Section 560:2-114 is amended to delete the language dealing with the 
parent-child relationship when a child is adopted and adds language to provide rules for when a 
parent may be barred from inheriting from a child.  

SECTIONS 17.  The elective share provision in Section 560:2-202 is restyled to provide 
that a surviving spouse or reciprocal beneficiary may elect to take an elective share equal to fifty 
percent of the marital-property share of the augmented estate.  The determination of the marital-
property share is moved to Section 560:2-203.  The amendment also revises the minimum 
supplemental amount available to a surviving spouse or reciprocal beneficiary from $50,000 to 
$90,000 to adjust for inflation. 



SECTION 18.  Section 560:2-203 is amended to include the determination of the marital-
property share formerly in Section 560:2-202 and adjust the provision dealing with gift made 
within two years of death for inflation. 

SECTION 19.   Subsection (3)(C) of Section 560:2-205 is amended to adjust the amount 
of gifts that are exempted from the elective share from $20,000 to $32,000 to adjust for inflation. 

SECTION 20.  Section 560:2-209 is restyled consistent with the changes to 560:2-202, 2-
203 and 2-205.  

SECTION 21.  Section 560:2-212 is restyled to be consistent with the changes to 560:209. 

SECTION 22.  Amends Section 560:2-302 to change “the other” parent to “another” parent 
to address circumstances where child may have more than two parents. 

SECTION 23.  Amends the homestead allowance amount in Section 560:2-402 from 
$15,000 to $30,000 to adjust for inflation. 

SECTION 24.  Amends the exempt property allowance amount in Section 560:2-403 from 
$10,000 to $20,000 to adjust for inflation. 

SECTION 25.  Amends the amount of the family allowance in Section 560:2-405 that a 
Personal Representative may disburse without court approval from $18,000 to $36,000 to adjust 
for inflation. 

SECTION 26.  Amends the language in Section 560:2-514 for clarification in regards to 
will contracts. 

SECTION 27.  Revises definitions consistent with changes to the UPC in the anti-lapse 
provisions in Section 560:2-603 consistent with earlier changes and adds clarifying language. 

SECTION 28.  Adds two new paragraphs (5) and (6) to Section 560:2-606 consistent with 
changes to the UPC to allow a substitute gift of a replacement property where specifically devised 
property was sold by a decedent prior to death or a pecuniary substitute gift where it can be 
established that ademption of the gift would not be consistent with the decedent’s testamentary 
plan. 

SECTION 29.  Amends Section 560:2-608 dealing with the exercise of power of 
appointments in wills with clarifying language. 

SECTION 30.  Adopts changes to language in Section 560:2-704 in 2014 UPC 
Amendments to conform it to Section 304 of the Uniform Powers of Appointment Act (not yet 
adopted in Hawaii). 

SECTION 31.  Amends Section 560:2-706 to adopt technical amendments made to the 
UPC in 2008 that added definitions of “descendant of a grandparent” and “descendants” as used 



in subsections (b)(1) and (2) and clarified subsection (b)(4). The two new definitions resolve 
questions of status previously unanswered. The technical amendment of subsection (b)(4) makes 
that subsection easier to understand but does not change its substance. 

SECTION 32.  Amends Section 560:2-707 to adopt technical amendments made to the 
UPC in 2008 that added a definition of “descendants” as used in subsections (b)(1) and (2) and 
clarified subsection (b)(4). The new definition resolves questions of status previously unanswered. 
The technical amendment of subsection (b)(4) makes that subsection easier to understand but does 
not change its substance. 

SECTION 33.  Amends Section 560:2-804 to replace term “husband and wife” with 
“marriage” to reflect the adoption of same sex marriage since the section enactment in 1996 and 
to correct the reference to parent-child relationships due to addition of new Subpart 2. 

SECTION 34.  Amends Section 560:3-108 based on concerns and feedback from estate 
and trust practitioners to provide clarity as to the time limit within which a probate proceedings 
may be conducted and under what circumstances a proceeding may be brought informally. 

SECTION 35.  Amends paragraph (c) of Section 560:2-203 to resolve existing ambiguity 
as to the priority of one who is nominated to act as Personal Representative.  The added language 
clarifies that the person who is nominated to act as Personal Representative shall have the same 
authority as the person who nominates him or her. 

SECTION 36.  Amends paragraph (a)(1) of Section 560:3-301 to clarify that an applicant 
in an informal proceeding may list his or her residence, business or mailing address in the 
application.  Also amends paragraph (a)(2)(A) to require that an application for informal probate 
include the terms “filed, deposited or lodged” consistent with the changes made in 560:3-303 
below (SECTION 34). 

SECTION 37.  Amends Section 560:3-303 to add a new paragraph (f) which will permit 
an authenticated copy of a will that has been filed, deposited or lodged in another jurisdiction to 
submitted for probated.  The additional language provides an applicant with an additional means 
of filing a will where the original jurisdiction in which it was filed will not issue an authenticated 
copy. 

SECTION 38.  Amends Section 560:3-406, which applies to contested cases in which the 
proper execution of a will is at issue.  Adopts the changes made to the UPC in 2008.  Paragraph 
(1) provides that a will that is self-proved pursuant to Section 2-504 satisfies the requirements for 
execution without the testimony of any attesting witness, upon filing the will and the 
acknowledgment and affidavits annexed or attached to it, unless there is evidence of fraud or 
forgery affecting the acknowledgment or affidavit. Paragraph (1) does not preclude evidence of 
undue influence, lack of testamentary capacity, revocation or any relevant evidence that the 
testator was unaware of the contents of the document. Paragraph (2) provides that if the will is 
witnessed pursuant to Section 2-502(a)(3), but not self-proved, the testimony of at least one of the 
attesting witnesses is required to establish proper execution if the witness is within this state, 
competent, and able to testify. Proper execution may be established by other evidence, including 



an affidavit of an attesting witness. An attestation clause that is signed by the attesting witnesses 
raises a rebuttable presumption that the events recited in the clause occurred.  

SECTION 39.  Section 560:3-605 is amended to adjust the interest a person or creditor 
must have in an estate to file a demand for bond from $1,000 to $10,000 to adjust for inflation. 

SECTION 40.  Amends Section 560:3-703 to add language relieving a Personal 
Representative of liability when distributing an estate without knowledge of the possibility of a 
posthumous pregnancy.  

SECTION 41.  Amends Section 560:3-720 to conform with its companion provision in the 
Uniform Trust Code. 

SECTION 42.  Amends Section 560:3-801 reduce the times a notice to creditor must be 
published from three to two. Change is consistent with the changes made to 560:1-401 above. 
With the advent of online search engine technology, the Probate Committee believes that the need 
to publish a notice three times is no longer warranted and may unnecessarily increases the costs 
to probate an estate.  The Probate Committee noted that other states have similarly reduced the 
number of required publications. 

SECTION 43.  Amends Section 560:3-803 to change reference to sixty days after the 
“mailing or other delivery” of a notice of disallowance to sixty days after “service” of a notice of 
disallowance.  Amendment is intended to address the issue raised in Ramos v. Estate of Elsenbach 
and clarify that the two-day extension for mailing in Probate Rule 10(d) is intended to apply to 
notices of disallowance. 

SECTION 44.  Amends Section 560:3-806 to change the language that a Personal 
Representative may “mail” a notice to “serve” a notice.  Amendment is intended to address the 
issue raised in Ramos v. Estate of Elsenbach discussed above. 

 SECTION 45.  Amends Section 560:3-915, which allows for the personal representative 
to distribute funds for an heir or devisee under a disability other than minority, to that person’s 
attorney-in-fact or a spouse, reciprocal beneficiary, parent or other close relative with whom he 
or she resides.  Amended the amount that may be distributed annually from $10,000 to $30,000 
to adjust for inflation. 

 SECTION 46.  A new subsection is added to Section 560:4-205, which deals with the 
powers of a domiciliary foreign personal representative, to clarify that the personal 
representative’s power to act in this state are subject to the limitations of his or her power in 
the domiciliary proceeding. 

 SECTION 47.  Section 560:3-916, which dealt with apportionment of estate taxes, is 
repealed.  Section 560:3-916 is replaced with a new subpart discussed above. 
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Comments:  

Aloha, 

Thank you for the opportunity to testify in strong support of SB 483, SD 1 regarding the Uniform 

Probate Code. These updates to adjust for inflation and address the changes in our society are 

positive steps that will provide for more clarity for the people of Hawaii. 

I urge you to pass SB 483, SD 1 out of this Committee. 

Respectfully, 

Elizabeth Kent 
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Bill No. & Title: §p
S.B. No. 483, S.D. 1, Relating to the Uniform Probate Code

Chair Tarnas, Vice Chair Takayama and Members of the
Judiciary and Hawaiian Affairs Committeezp V

My name is Carolyn Nicol. I am a retired attorney and a
current member of the Probate and Estate Planning section of the
Hawaii State Bar Association, testifying in my individual
capacity, to comment on proposed amendments to HRS §§560:3—108,
3-303, 3-720, and 3—801 in Sections 34, 37, 41, and 42 of S.B.
No. 483, S.D. 1, Relating to the Uniform Probate Code, and
conforming amendments in Section 36. Attachments that accompany
this testimony pertain to HRS §560:3-720. 4

HRS §560:3-108, and conforming amendment to HRS §560:3-301.
Position: Support intent, suggest changes.

fx1) .

HRS §560:3—108, Probate, testacy and appointment
proceedings; ultimate time limit, sets forth deadlines for
initiating proceedings in probate court. I support the intent to
revise this section, but not the proposed changes in terminology.

HRS §560:1—20l currently defines “proceeding,” “informal
proceedings,” “formal proceedings,” and “testacy proceeding.” HRS
§560:3—401(a) defines “formal testacy proceeding” (“litigation to
determine whether a decedent left a valid will”).

Section 34 of this bill appears to reflect language adopted
in 1976 (1976 Haw. Sess. Laws Act 200, §1 at 372; Sec. 3-108 at
394-95) but repealed and replaced in 1996 (1996 Haw. Sess. Laws
Act 288, §1 at 824; new §560:3—108 at 873-74; repeal, §6 at 920).

The 1976 version of HRS §560:1—201 (1976 Haw. Sess. Laws at
376) defined “probate proceeding”; the 1995 yersion of HRS
§560:1—201 (1996 Haw. Sess. Laws at 828) didflnot. Currently,
“probate proceeding” as used in context refers to a proceeding
that seeks probate of a will and “appointment proceeding” seeks
appointment of a personal representative. For example, HRS
§560:3—301, Informal probate or appointment proceedings;



application; contents, establishes requirements for applications
for informal “probate of a will” and for “appointment of a
personal representative.” ' 9

This bill makes changes that would restore obsolete language
from 1976 including: on page 98, line 6 and line 12, changing
“probate, appointment, or testacy” proceedings; on page 97, lines
17-19, changing “No informal probate or appointment proceeding or
formal testacy or appointment proceeding”; and on page 101, line
20 to page 102 line 1, changing “In cases under subsection (a)(1)
or (2) the date on which a testacy or appointment proceeding is
properly commenced,” in a cross—reference to terms used on page
98, lines 6 and 12. These changes are not recommended.

Insertion of “formal probate” on page 98 line 19 is not
recommended. A proceeding to contest an informally probated will
and to secure appointment of the person with legal priority for
appointment if the contest is successful must be “formal” (there
is no informal way to contest an informally probated will), but
would not necessarily be a “probate” proceeding (it could request
an order that the decedent died intestate).

This bill (page 97 line 19 to page 98 line 1) amends text
after “other than” in the first sentence of HRS §560:3—108(a),
changing “a proceeding to probate a will previously probated at
the testator’s domicile” to “an ancillary proceeding” and
deleting “appointment proceedings relating to an estate in which
there has been a prior appointment,” in effect restoring “other
than an ancillary proceeding” from the 1976 version. These
changes should not be made. HRS §560:3—303(d) provides informal
probate of a will previously probated elsewhere “may be granted
at any time[.]” Depending on the date of the death, removal,
resignation or incapacity of a prior personal representative, a
proceeding to appoint a successor may need to be initiated more
than five years after the decedent's date of death. ’

Proposed new §560:3—108(b) (page 101, lines 11-17) provides
that if there has been “a prior probate proceeding” concerning
the decedent's estate, a “formal proceeding or a supervised
administration seeking an adjudication of intestacy may be
commenced” under certain conditions and circumstances. This
language tracks the 1976 version of §560:3-108(b), but “Qrrgr
probate proceeding concerning the decedent's estate” and “prrgr
probate proceeding” (page 101, lines 13-15) appear to rely on the
obsolete 1976 definition of “probate proceeding” (“a proceeding
designed to effect the settlement of the estate of a decedent by
collecting his assets, paying his debts and distributing his
remaining property.” 1976 Haw. Sess. Laws at 376). The words “gr

2 .



a supervised administration” (on page 101, line 15) appear to be
remnants of the 1976 version that should be deleted.

Summary of recommendations as to HRS §560:3-108:

Leave as is, unamended: page 97 line 17 to page 98 line 1;
page 98 lines 6, 12 and 19; and page 101 line 21. Clarify “prior
probate proceeding” on page 101 line 13 and lines 14-15. Delete
“or a supervised administration” on page 101 line 15.

HRS §560:3-301(a)(1)(F) in Section 36, page 104, lines 8-10
(“That the time limit for informal probate [or—appointment] as
provided in this article has not expired . . .”) should remain as
is, unamended.

HRS §560:3—303, and conforming amendment to HRS §560:3-301.
Position: Oppose.

| .‘

The proposed amendment to HRS §560:3-303 would permit
informal probate of a copy of a will filed, deposited, or lodged,
but not probated, in another jurisdiction. HRS §560:3—303(d)
allows the registrar to grant informal probate of a copy of a
will previously probated elsewhere, but whether to admit to
probate in Hawai‘i a will that was filed, deposited, or lodged
but not probated in another jurisdiction is a matter for a judge
to determine, in a formal proceeding, after notice and hearing.

. This bill, page 110, lines 1 to 6, would add new HRS
§560:3—303(f):

if) A will that has been filed, deposited; or lodged in
another jurisdiction, but not probated, may beflprobated in this
State upon receipt by the registrar of a dulv authenticated copy
of the will or a copy of the will and a statement from its leqal
custodian that the copv filed is a full, true, and correct copy of
the original.

Commentary to the Proposed Changes to_the Uniform Probate
Code (“Probate Committee Commentary”) attached to the Judiciary’s
February 10, 2023 testimony before the Senate Committee on
Judiciary on S.B. No,'483 (this measure as introduced) explained
new paragraph (f) in Section 560:3-303 “provides an applicant
with an additional means
jurisdiction in which it
authenticated copy.” It
against potential fraud,
issuing certified copies
for probate. (Rule 74(c)

of filing a will where the original
was filed will not issue an
should be noted that, to safeguard
Hawai‘i court rules prohibit clerks from
of wills deposited, but not submitted
of the Hawai‘i Probate Rules, Access to

3. 7.



Deposited Will, provides, in part, “No certified copies of
deposited wills may be issued.”) » .

A copy of a will probated elsewhere deserves recognition
under comity principles, but a copy of an unproved will, whether
“duly authenticated” or accompanied by a “full, true and correct”
statement from its legal custodian, as proposed in this measure,
does not. If an original will is not presented for probate, a
question arises whether the will was revoked by destruction
during the testator’s lifetime. (See “revocatory act” in HRS
§560:2—507.) Given lenient (“no bounce”) policies about
documents court clerks must accept for “filifig/” allowing
informal probate of a copy of a will “filed” but not probated
elsewhere invites abuse. d '

Summary of recommendations as to HRS §560:3-303:

It is respectfully recommended that the proposed addition of
HRS §560:3—303(f) be rejected. ‘_

HRS §560:3—301(a)(2)(A) in Section 36, page 104 line 21 to
page 105 line 2 (“. . . that an authenticated copy of a will
probated, filed, deposited or lodged in another jurisdiction
accompanies the application;”) should remain as is, unamended.

HRS §560:3—720.
Position: Leave unamended at this time. ,<

HRS §560:3-720, Expenses in estate litigation, closely
tracks Section 3-720 of the Uniform Law Commission's uniform
probate code, as it has since 1976. Attached to this testimony
are copies of Section 3-720 of the uniform act and its 1976 and
1996 Hawai‘i counterparts. If amended as proposed, HRS §560:3-720
would no longer resemble the uniform act. %

The Commentary to the Proposed Changes to the Uniform
Probate Code (“Probate Committee Commentary”) attached to the
Judiciary’s February 10, 2023 testimony on S.B. No. 483 before _
the Senate Committee on Judiciary explains its proposal as
follows: 7! pm

“SECTION 41. Amends Section 560:3-720 to conform with
its companion provision in the Uniform Trust Code.”

A comparison of existing and proposed language follows:

4



Page, Line
(Issue)

Existing HRS §560;3—720 S.B. 483, S.D. 1, Sec. 4 1

Pg 115,
Ln 11-15

(Heir or
beneficiary)

. . . any personal
representative or person
nominated as personal
representative . . .

. ._; any personal
representative or person
nominated as personal
representative, or an he
or beneficiary if a
personal representative
a person nominated as a
personal representative
refuses to act, . . .

ir

or

Pg 115,
Ln 15-16
(Will
contest)

. . . defends or
prosecutes any proceeding

in good faith . . .

. . . defends or
prosecutes any proceedin
regarding the validity o
a will_in good faith . .

g
f

Pg 115,
Ln 17-21

(Contingency
fees)

. . . that person's
necessary expenses and
disbursements including
reasonable attorneys’
fees incurred.

. . ; reasonable costs,
7 ‘ expenses, and

disbursements, including
reasonable attorney's
fees, whether or not
counsel has been retaine
on a contingency fee
basis,

d

Heir or beneficiary. The Probate Committee Commentary
offers no explanation for adding, on page 115, lines 13-15 “, or
an heir or beneficiary if a personal representative or personal
nominated as a personal representative refuses to actL” aside
from conformity to a companion provision, which, although not
identified, appears to refer to HRS §554D—1004(b).

HRS §554D—1004 is in Part X, “Liability of Trustees and
Rights of Persons Dealing with Trustee” in HRS chapter 554D. In
chapter 560, HRS §560:3-720 is in Article_III, Part 7, “Duties
and Powers of Personal Representatives,” concerning the
fiduciary's duties and powers, not the “rights of persons dealing
with” the fiduciary. 5

| pm.
‘\‘....-,

Will contest. The Probate Committee Commentary offers no
explanation for adding, on page 115, lines 15-16 “regarding the
validity of a will” aside from conformity toga companion
provision.

Restricting a personal representative's litigation expenses
to proceedings “regarding the validity of a will” would have an

5



adverse financial impact on personal representatives involved in
estate litigation about matters other than the validity of a
will. _ /TY“

Contingency Fees. In 2017, the Hawai*i Intermediate Court of
Appeals (“ICA”) interpreted HRS §560:3—720 in Matter of the
Estate of Camacho, 140 Hawai‘i 404, 400 P.3d 605 (App. 2017)
(“Qamaphp”). The Hawai‘i Supreme Court rejected certiorari in
2018. Camacho remains controlling authority. Attached to this
testimony are excerpts from slip opinions for Camacho and the
Vinson opinion it cites (Vinson v. Ass’n of Apartment Owners of
Sands of Kahana, 130 Hawai‘i 540, 312 P.3d 1247 (App. 2013)).

The Probate Committee Commentary offers no explanation for
changes proposed on page 115, lines 17-21, aside from conformity
to a companion provision. The Probate Committee Commentary does
not mention any impact on nor concerns about case law precedent.

Attached to this testimony are copieslofipages 1-5 of the
Judiciary’s February 10, 2021 testimony before the Senate
Committee on Judiciary on S.B. No. 385, Relating to the Uniform
Trust Code, and pages [1], 16, 25 and 26 of its Hawaii Committee
Proposed Revisions to Uniform Trust Code attachment (“Hawaii
Committee Comment”). The Judiciary presented testimony before the
Senate Committee on Judiciary (“JDC”) on-S.B§ No. 385 ; before
the House Committee on Judiciary and Hawaiian Affairs (“JHA”) on
S.B. No. 385, S.D. 1; before the House Committee on Consumer
Protection and Commerce (“CPC”) on S.B. No; 385, S.D. 1, H.D. 1;
and before the House Committee on Finance (“FIN”) on S.B. No.
385, S.D. 1, H.D. 2 . The Judiciary’s testimony before the House
Committee on Judiciary and Hawaiian Affairs lacked its Hawaii
Committee Comment attachment.

Also attached to this testimony are copies of Sections 709
and 1004 of the uniform act and their 2021 Hawai‘i counterparts.
As can be seen by comparing the Uniform Law Commission's uniform
act with HRS §§554D—709 and -1004, the Hawaii emphasis on the
interests of attorneys engaged on a contingency fee basis (and
their clients) is a significant departure from the uniform act.

In 2021, the text of S.B. 385 did not propose any amendments
to HRS §560:3—720. With its Uniform Trust Code title and scope,
S.B. 385 was not a proper vehicle to amend the probate code. In
testimony, however, the Hawaii Committee recommended the
legislature consider amending HRS §560:3-720f

to reverse the decision on attorneys’ fees rendered by the Court
in Estate of Camacho, 140 Haw. 404 (App. 2017), which denied an

6 ,



1

award of fees to a nominated personal representative acting in
good faith to probate a will because counsel was engaged by a
contingency fee agreement.

Hawaii Committee Comment at 26

With due respect, a different reading of Camacho would
suggest the fees were not denied “because counsel was engaged by
a contingency fee agreement,” but rather because requiring an
estate to pay fees the client was not legally obligated to pay
would result in an improper windfall to the client or attorney,
to the detriment of the testator’s intended beneficiaries.

A side—by-side comparison of language then suggested in
testimony on 2021 S.B. No. 385 with language now proposed in 2023
S.B. No. 483 follows:

01?'00
8?”

U) CD U‘! <11. U. l—‘ I. U. NI

2021 Judiciary testimony on 2023 text, if amended as
S.B. No. 385; ‘proposed in

. 385, s D 14 H D 1, 5 I.B. 483‘ S.D. 1 Section 41
(pg 115 ln 11-21)

(Re- Uniform Probate Code)( Uniform Trust Code) , ' '

If any personal representativ
person nominated as personal

representative, or an heir or
beneficiary if a personal
representative or
nominated personal
representative refuses to act,
defends-or prosecutes any
proceeding regarding the validi
of a Will in good faith, whethe
successful or not, that person
is entitled to receive from the
estate that person's reasonable
costs, expenses and
disbursements, including
reasonable attorneys’ fees,
whether or not counsel has been
retained on a contingency fee
basis.

G

t
r

If any personal representative
or person nominated as personal
representative, or an heir or
beneficiary if a personal
representative or person
nominated as a personal i
representative refuses to act, V
defends or prosecutes any
proceeding regarding the validity
of a will-in good faith, whether
successful or not, that person
is entitled to receive from the
estate 1* reasonable
costs, expenses, and
disbursements, including
reasonable attorneys’ fees,
whether or not counsel has been
retained onya contingency fee
basis. “

On page 4 of its February 10, 2021 testimony on S.B. No.-
385, in its summary and highlights of Hawaii Committee
modifications to the uniform act, the Judiciary alluded to a
“departure from current case law” (without naming any cases) in
describing contingency fee provisions that deviate from the
Uniform Law Commission's version of the trust code: 3



. . . Section 1004 . . . grants the court discretion to
award attorneys’ fees and costs to any one or more of the parties
in a trust proceeding, even if the party's position was ultimately
not accepted by the court so long as the party was acting in the
best interest of the trust as a whole. Counsel for a trustee or
nominated trustee who brings or defends an action in good faith is
also entitled to be paid reasonable fees and costs by the trust
even if counsel was retained on a contingency basis and was
unsuccessful in the action. This is a departure from current case
law but will make it easier for beneficiaries to retain counsel in
what may become protracted litigation to enforce or invalidate a
trust. . . . .. Y

The Hawaii Committee Comment attached to the Judiciary’s
testimony explained its differences from the uniform act,
stating, at 16: “,7

Hawaii Committee Comment to Section 709:

. ~k~k~k

The Hawaii Committee modified Section 709(a)(1) to
include reimbursement of trustee expenses to defend and
prosecute actions to protect the trust estate, whether or
not successful, unless the trustee committed a material
breach of trust.’ The Hawaii Committee concluded that the
court's holding in Camacho should be modified by this
statute, so that a trustee, particularly those who act in
good faith, and with no financial stake in the outcome,
would not suffer a hardship simply for zealously protecting
the settlor’s intent and the trust estate. ,See also Section
1004 and Hawaii Committee Comment. (A .

The Hawaii Committee Comment further explained its difference
from the uniform act, at 25-26: "

Hawaii Committee Comment to [Section] 1004:

~k*~k '

Subparagraph (b) is added to be consistent with the
court's power under HRS §560:3—720 to award fees, costs and
expenses to a nominated personal representative who seeks
the probate of a facially valid will in good faith, except
that the language added here clarifies the court's power to
make such awards regardless of the terms of the engagement
agreement between the nominated fiduciary and the attorney.

The Hawaii Committee further recommends that changes
to HRS § 56013-720 be considered to be cpnsistent with this
section, with possible language as follows; Y

\ .

If any personal representative, person nominated
as personal representative, or an heir or

8 .



beneficiary if a personal representative or
nominated personal representative refuses to act,
defends or prosecutes any proceeding regarding
the validity ofja Will in good faith, whether h
successful or not, that person is entitled to
receive from the estate that person's reasonable
costs, expenses and disbursements, including
reasonable attorneys’ fees, whether or not
counsel has been retained on a contingency fee
basis. <

Reason for change: r Q
' ~k~k*

. . . The addition of subparagraph (b) is to accord
trustees or nominated trustees who are defending the
validity of the trust in good faith (or beneficiaries if the
trustee is unwilling) the ability to retain counsel on the
same basis accorded personal representatives defending a
will in good faith under § 56o;3-720. Where the trustee
refuses to act, a beneficiary acting in good faith may
defend the trust. At the same time, the Hawaii Committee
recommends that HRS § 560:3-720 be amended to reverse the
decision on attorneys’ fees rendered by the Court in Estate
of Camacho, 140 Haw. 404 (App.2017), which denied an award
of fees to a nominated personal representative acting in
good faith to probate a will because counsel was engaged by
a contingency fee agreement. ~; “ 1

The Camacho decision is inconsistent with the
underlying objective of-HRS § 560:3-720, which is “to allow
the personal representative, as a fiduciary acting on behalf
of persons interested in an estate, to in good faith pursue
appropriate legal proceedings without unfairly compelling
the representative to risk personal financial loss by
underwriting the expenses of those proceedings.” Matter of
Estate of Flaherty, 484 N.W.2d 515, 518.(N.D. 1992).

Turning to the legislative history of 2021 Act 32, adopting
Hawai‘i’s version of the Uniform Trust Code, committee reports
for S.B. 385 in the 2021 Archives on the Hawai‘i State
Legislature website make no mention of Camacho nor of counsel

tained on a contingency fee basis. A search of the “SECTION 1
in each of the five versions of 2021 S.B. No- 385 (as introduced

H D 1' H.D. 2- and C D. 1) and of the five committeeS.D. 1; . . , , .
reports (3/4/21 JDC Stand. Com. Rep. No. 698 on S.B. No. 385

D 1; 3/19/21 JHA Stand. Com. Rep. No. 1015 on S.B. No. 385
S.D. 1, H.D. 1; 3/25/21 CPC Stand. Com. Rep. No. 1470 on S.B

S.D. 1, H.D. 2; 4/8/21 FIN Stand. Com$:Rep. No. 1702 on
No 385, S.D. 1, H.D. 2; and 4/22/21 Conference Committee Rep

3 n S.B. No. 385, S.D. 1, H.D. 2- C.D; 1) fails to reveNo. 6 o , ,
any record of the legislature having entertained the notion of
overriding disfavored case law. These sources mention “clarity
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and certainty” in areas of trust law that are “thin” or “without
precedent” in Hawaii, and amendments that “reflect Hawaii law and
practice” but nothing in Section 1 of the various bills nor in
the purpose and findings stated in committee reports suggests any
deliberate legislative intent to disrupt or circumvent Hawaii
case law. . ”

In other contexts, the legislature creates a record of steps
taken to address concerns about the impact_of an appellate
opinion. See, for example, findings set forth this year in
Section 1 of S.B. No. 36, A Bill for An Act Relating to the
Initiation of Felony Prosecutions, proposing amendments to HRS
§801-1 to address concerns about the impact of State v. Obrero,
151 Hawai‘i 472, 517 P.3d 755 (2022); findings in the Senate
Committee on Judiciary’s February 1, 2023 Stand. Com. Rep. No. 1;
and findings in the report in this Committee*s March 3, 2023
Stand. Com. Rep. No. 946 on that measure.

The Judiciary’s testimony this year is silent as to how its
proposed amendment to HRS § 560:3—72O might affect case law
precedent. It is respectfully recommended that competing
perspectives on the unfair windfall scenarios discussed in
Camacho be brought to the fore in deliberations, and that serious
consideration be given to leaving HRS §560:3-720 unamended with
its Camacho case law precedent intact. . 1' .

Summary of recommendations as to HRS §560:3—720:

It is respectfully recommended that HRS §560:3—720, as
interpreted in Matter of the Estate of Camacho, 140 Hawai‘i 404,
400 P.3d 605 (App. 2017), be left unamended at this time.

HRS §560:3—801.
Position: Suggest addition.

Section 42 of this bill proposes amending HRS §560:3—801(a)
to reduce from “three” to “two” the number of times a notice to
creditors must be published (page 116 line 7). HRS §560:3—801(f)
contains similar language that should also be amended.

Summary of recommendations as to HRS §560:3—801:

Page 116, after line 15: Add amendment to subsection (f) of
section 56023-801, changing “three” to “two” (“ . . . trustee or
successor trustee . . . may publish a noticegto creditors once a
week for [three] two successive weeks . . -”).

Thank you for considering these comments.
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List of Attachments to Testimony of Carolyn Nicol _
S.B. No. 483, S.D. 1, Relating to the Uniform Probate Code

Re: Probate Code
1. Pages 1 and 415 of the Uniform Law Commission's 785 page

Uniform Probate Code (Section 3-720 and Comment).
2. 1976 Haw. Sess. Laws Act 200, pt of §1 at 420 (Sec. 3-720)
3. 1996 Haw. Sess. Laws Act 288, pt of §1 at 897 (HRS §560:3-

720) ,

Re: “Camacho” -
4. February 27, 2018 Hawai‘i Supreme Court Order Rejecting

Application for Writ of Certiorari. .

5. Pages 1 and 8-19 of the 19 page July 31, 2017 Intermediate
Court of Appeals (“ICA”) slip opinion subsequently published
as Matter of the Estate of Camacho, 140.Hawai‘i 404, 400
P.3d 605 (App. 2017) (“Camacho”). Vf~

6. Pages 1 and 11-16 of the 16 page October 31, 2013 ICA slip
opinion subsequently published as Vinspn v. Ass’n of
Apartment Owners of Sands of Kahana, 130 Hawai‘i 540, 312
P.3d 1247 (App. 2013) (discussed on page 10 of the Camacho
slip opinion). . ; ,

Re: Trust Code
7. Pages 1-5 of the Judiciary’s February 10, 2021 testimony

before the Senate Committee on Judiciary on S.B. No. 385,
Relating to the Uniform Trust Code, and pages [1], 16, 25
and 26 of the Hawaii Committee Proposed Revisions to Uniform
Trust Code (“Hawaii Committee Comment”) referred to in first
paragraph under “Background & Discussion” on page 2 of the
testimony. (Section 709, Section 1004,_and HRS §560:3—720).

8. Pages 1, 121-22, and 161 of the Uniform Law Commission's 175
page Uniform Trust Code (Sections 709 and 1004 and
Comments). ‘ ' gjl

9. 2021 Haw. Sess. Laws Act 32, pt of §2 at 75, 87 (HRS
§[554n]-709 and HRS §[554D]-1004) .-_ 1* '

 I i.
Session laws, testimony on Hawai‘i State Legislature website

(https://www.capitol.hawaii.gov).
“Opinions and Orders” under tab “Legal References” on the

Hawai‘i State Judiciary website :
(https://www.courts.state.hi.us). .

Uniform Probate Code and Uniform Trust Code “Final Act, with
Comments” on the National Conference of Commissioners on Uniform
State Laws website (https://www.uniformlaws.org).
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based on the assumption that the decedent would not consider the powers of his fiduciaries to be
personal, or to be suspended if one or more could not function. In regard to co-administrators in
intestacy, it is based on the idea that the reason for appointing more than one ceases on the death
or disability ofeither of them.

SECTION 3-719. COMPENSATION OF PERSONAL REPRESENTATIVE. A

personal representative is entitled to reasonable compensation for his services. If a will provides

for compensation of the personal representative and there is no contract with the decedent

regarding compensation, he may renounce the provision before qualifying and be entitled to

reasonable compensation. A personal representative also may renounce his right to all or any

part of the compensation. A written renunciation of fee may be filed with the court.

Commcnt -_. = 1'
-1 5.

This section has no bearing on the question of whether a personal representative who also
serves as attomey for the estate, may receive compensation in both capacities. If a will provision
concerning a fee is framed as a condition on the nomination as personal representative, it could
not be renounced. 1 I

SECTION 3-720. EXPENSES IN ESTATE LITIGATION. Ifany personal

representative or person nominated as personal representative defends or prosecutes any

proceeding in good faith whether successful or not, he is entitled to receive from the estate his

necessary expenses and disbursements including reasonable attorne.ys~’ fees incurred.

. Comment V, '~

Litigation prosecuted by a personal representative for the-primary purpose ofenhancing
his prospects for compensation would not be in good faith. J

A personal representative is a fiduciary for successors of the estate (Section 3-703).
Though the will naming him may not yet be probated, the priorityfor appointment conferred by
Section 3-203 on one named executor in a probated will means that the person named has an
interest, as a fiduciary, in seeking the probate of the will. Hence, hc is an interested person
within the meaning of Sections 3-301 and 3-401 . Section 3-912 'gi.v‘cs the successors of an estate
control over the executor, provided all are competent adults. So, ifall persons possibly
interested in the probate of a will, including trustees ofany trusts created thereby, concur in
directing the named executor to refrain from efforts to probate the instrument, he would lose
standing to proceed. All of these observations apply with equal force to the case where the

1
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ACT 200

60 days to cure the violation before citation for a violation is issued.”
. SECTION 4. Statutory material to be repealed is bracketed. New material

is underscored. In printing this Act the revisor of statutesneednot include the
brackets, the bracketed material or the underscoringj" ~*

SECTION 5. This Act shall take effect upon itsapproval.
(Approved June 4, I976) V

- ACT 200 " - vs S.B. NO. 79

A Bill for an Act Relating to the Uniform Probate Code. _ '
Belt Enacted by the Legislature of the State ofHawaii."

SECTION 1. The Hawaii Revised Statutes is amended by adding the Un-
iform Probate Code to be codified and to read‘ as follows:

“UNIFORM PROBATE CODE
I ARTICLE 1 » _

GENERAL PROVISIONS, DEFINITIONS .
AND PROBATE JURISDICTION

OF COURT §’r .
PART 1. SHORT TITLE, CONSTRUCTION, GENERAL PROVISIONS

Sec. 1-101 Short title. This chapter shall be known and may be cited as the
Uniform Probate Code. 1 I

, .

Sec. 1-102 Purposes; rule of construction. (a) This chapter shall be liberally
construed and applied to promote its underlying purposes and policies.

(b) The underlying purposes and policies of this chapter are:
(1) To simplify and clarify the law concerning the affairs of decedents,

missing persons, protected persons, minors and incapacitated persons;
(2) To discover and make effective the intent of a decedent in distribution

of his property; ._
(3) To promote a speedy and efficient system for liquidating the estate of

the decedent and making distribution to his successors;
(4) To facilitate use and enforcement of certain triusitis; A
(5) To make uniform the law among the vari0us‘i'ij"‘ti;iijiV=s_:<:lictions.
Sec. 1-103 Supplementary general principles of liawapplicable. Unless dis-

placed by the particular provisions of this chapter, the "principles of the common
law of the State of Hawaii supplement its provisions. .

Sec. 1-104 Severability. If any provision of this chapter or the application
thereof to any person or circumstances is held invalid, the invalidity shall not
affect other provisions or applications of the chapter which can be given effect

*Edited accordingly.
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ACT 200

Sec. 3-716 Powers and duties of successor. personal representative. A
successor personal representative has the same power and duty as the original
personal representative to complete the administration and distribution of the
estate, as expeditiously as possible, but he shall not exercise any power expressly
made personal to the executor named in the will. A _

. : /'

Sec. 3-717 Corerepresentatives; when joint action required. If two» or more
persons are appointed corepresentatives and unless the will provides otherwise,
the concurrence of all is required on all acts connected with the administration
and distribution of the estate. This restriction does not apply when any
corepresentative receives and receipts for property due the estate, when the con-_
currence of all cannot readily be obtained in the time ‘reasonably available for
emergency action necessary to preserve the estate, or when a corepresentative has
been delegated to act for the others. Persons dealing with a corepresentative if
actually unaware that another has been appointed to serve with him or ifadvised
by the personal representative with whom they deal that he has authority to act
alone for any of the reasons mentioned herein, are as fully protected as if the
person with whom they dealt had,been the sole personal representative.

Sec. 3-718 Powers of surviving personal representative.‘ Unless the terms of
the will otherwise provide, every power exercisable by personal correpresen-
tatives may be exercised by the one or more remaining after the appointment of
one or more is terminated, and ifone oftwo or more nominated as coexecutors is
not appointed, those appointed may exercise all the powers incident to the office.

Sec. 3-719 Compensation of personal representative. A personal represen-
tative is entitled to reasonable compensation for his services, which compensa-
tion shall be set forth in his final accounts and shall be"approved.by the registrar
or the court as provided in sections 3-1001 or 3-1003. If a will provides for
compensation of the personal representative and there is no contract with the
decedent regarding compensation, he may renounce the provision before qualify-
ing and be entitled to reasonable compensation. -A personal representative also
may renounce his right to all or any part of the compensation. A written renun-
ciation of the fee may be filed with the court. A < =

Sec. 3-720 Expenses in estate litigation. If any_-personal representative or
person nominated as personal representative defends or prosecutes any
proceeding in’ good faith, whether successful or not"‘li'ti is entitled to receive from
the estate his necessary expenses and disbursements including reasonable at-
torneys’ fees incurred.

A Sec. 3-721 Compensation of employees of estate; The propriety ofemploy-
ment of any person by a personal representative including any attorney, auditor,
investment advisor or other specialized agent or assistant, the reasonableness of
the compensation of any person so employed, or the reasonableness of the com-
pensation determined by the personal representative for his own services, shall be
reviewed by the court or the registrar at the time of 1 its approval of the final
account. Any person who-has received excessive compensation from an estate for
services rendered may be ordered to make appropriate refunds.

. - ,2
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ACT 288

affect the validity or continuing effectiveness of any provisions of Act 218, Session
Laws of Hawaii 1995, not repealed or modified by this Act.

SECTION 12. This Act shall take effect upon its approval.
(Approved June l9, 1996.)’ A I A L

Notes"
1. Item vetoed, replaced, and initialized “BIC”. -
2. Edited accordingly. ' A
3. This Act was approved on June 19, 1996, which is after the approval date (June 18,

1996) of Act 288. .

' ACT 288 _ S.B. NO. 2993
A Bill for an Act Relating to Uniform Probate Code. _ _
Be It Enacted by the Legislature of the State ofHawaii: -

_ SECTION 1. Chapter 560, Hawaii Revised Statutes, is amended by adding
four new articles to be appropriately designated and to read as follows:

- , ‘ - “ARTICLE IGENERAL PROVISIONS, DEFINITIONS, AND PROBATE
JURISDICTION or COURT ~ ~

PART 1. SHORT TITLE, CONSTRUCTION, GENERAL PROVISIONS
§560;1-101 Short title. This. chapter. shall be known and may be cited as the

Uniform Probate Code. ..~

§560:1-102 Purposes; rule of construction. (a), This chapter shall be
liberally construed and applied to promote its underlying purposes and policies.

(b) The underlying purposes and policies of this chapter are to:
(1) Simplify and clarify the law concerning the affairs of decedents, miss-

ing persons, protected persons, minors and incapacitated persons;
(2) Discover and make effective the intent of a decedent in distribution of

the decedent’s property; ' . A
(3) Promote a speedy and efficient systemfor liquidating the estate of the

decedent and making distribution to the decedent’s successors;
(4) Facilitate use and enforcement of certain trusts; and
(5) Make uniform the law among the various jurisdictions. . _

§560:1-103 Supplementary general principles ofilaw applicable. Unless
displaced by the particular provisions of this chapter, the principles of law and equity
supplement its provisions. ’ “ ‘ ’

§560:1-104 Severability. If any provision of this chapter or the application
thereof to any person or circumstances is held invalid, the invalidity shall not affect
other provisions or applications of the chapter which can be given effect without the
invalid provision or application, and to this end the provisions of this chapter are
declared to be severable. if ~“-'-r;

§560:1-105 Construction against implied repeal:'.iI‘his chapter is a general
act intended as a unified coverage of its subject matter and no part of it shall be
deemed impliedly repealed by subsequent legislation if it can reasonably be avoided.
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